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A Law and Economic Analysis of Goodwill in Retail Properties
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“Key money is one of several forms of payment made to a landlord. The term
has various meanings in different parts of the world. It sometimes means money
paid to an existing tenant who assigns a lease to a new tenant where the rent
is below market”(http://en.wikipedia.org/). “Foregift: an advance payment or pre-
mium paid by a lessee on taking or renewing a lease, distinct from the rent”
(http://en.wiktionary.org).
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ﬁ Abstract

A Law and Economic Analysis of Goodwill in Retail Properties

Park, Sung-Kyu

The government is trying to push ahead the legislation of goodwill in order to
prevent landlords from capturing the goodwill created by the tenants. This is cur-
rently becoming a big issue for many people within the academia and also in the
industrial field. This Study is a small attempt to investigate - in the law and econom-
ic point of view - why the goodwill has recently become an issue whereas it had
been operated in the market customarily for several decades without any government
intervention. The limits of the legislation will be explored by thorough review of
the concept of goodwill, reason for its creation, and also by taking a closer look
at various types of goodwill. In addition, the two contrasting perspectives in the
law scholars on goodwill legislation will be summarized. By outlining the current
law and economic perspective on goodwill, a hypothesis - in the perspective of con-
sidering the incentives of the landlord, tenant, and the realtor - will be made, stating
that goodwill has been irregularly increased through the rent regulation due to legis-
lation of the Lease Protection Act, and the intensified competition among inctreasing
number of realtors. Next, this will be checked from case studies of goodwill
transactions. As long as rent exists in the market, all economic players have the
incentives to seek for an opportunistic behavior. A government intervention alienated
from the market calls for an alternative regulation. This is why legislators must

be extra cautious about the ripple effect caused by the goodwill legislation.

Keywords: goodwill, rent regulation, economic incentive, goodwill trade, oppor-

tunism
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